Schedules of Loss:
Common Pitfalls and Traps
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Introduction

« Deceptively important.
« Can hurt credibility if done incorrectly.

« When do you need one?
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Founding Principles

* Know your case.
« Commercial and employment

« Accuracy is key.
* Does it reflect pleadings.

* |If you don't plead it is not there.
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Group Litigation

e Individual Schedules vs Global Schedule
 Narrative Documents

« Most helpful format.
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Loss of Opportunity and Pension loss

« What Scheme are you using:

« Defined contribution (DC): in these schemes the employer and employee each
contribute a defined percentage of pay into a pension pot. On retirement, the money
in the pot is used to buy pension benefits. The value of the pension itself is not set
before retirement (although employees may be given estimates). Most private sector
schemes, particularly newer schemes, are defined contribution schemes.

« Defined benefit (DB): in these schemes the employee is entitled to a defined pension
at retirement calculated by a formula which uses their earnings and length of service.
‘Final salary’ pensions are a type 3 of DB scheme. DB schemes are rarer, and more
valuable to the employee. They are generally found in the public sector and some
large private sector employers. Often, they might have closed to new members.

« In an employment context we are looking at the value of the contributions that the
employer would have made to the pension pot if the claimant had not been dismissed.
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Loss of Opportunity and Pension loss

« The following information can also be useful in some cases particularly with a contribution

pension: . . .
« The percentage rate at which the claimant contributed,;
« Whether the scheme contained any other benefits such as survivor or dependent benefits

in the event of the claimant’s death;
« The age at which the claimant can draw a pension from the scheme, and
« The current value of the invested funds (the ‘pension pot’).

« With a benefit pension we can look at:
« The type of DB scheme. That is, whether the pension based on final salary, career average

revalued earninis (“CARE"), or some other basis;
« The claimant’s likely retirement age (the parties may put forward different ages);
« The claimant’s current projected pension income at retirement, and
« The claimant's projected pension income if they had continued to work in the old job until

retirement.
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Grossing Up & Taxation

The protcess by which we calculate the gross amount required to result in a know net
amount.

Should the award reflect the net or gross amount?

(HMRC) can recover unpaid tax and NICs, penalties and interest from the employer
under the Income Tax (Pay as You Earn) Regulations 2003 (Sl 2003/2682? PAYE
Regulations) and the Social Security (Contributions) Regulations 2001 (SI 2001/1004).
Any amount exceeding the £30,000 threshold will be liable to income tax.

Since April 2020, the amount has also attracted employer NICs liability.

Settlement Agreements
Liability for tax implications.
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Questions
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